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Currently, people in Victoria found mentally unfit to stand trial can end up in prison for longer than a 
person who pleads guilty for the crime they are accused of. 
 
In 2010, the meeting of the Victoria and Tasmanian Synod passed a resolution: 

To urge the Victorian and Tasmanian Governments to strengthen the capacity of their 
criminal justice systems to provide treatment and support to people with a mental illness. 

  
In 2018, the Uniting Church National Assembly meeting passed a resolution, which in part 
committed the Church “to advocate for justice and equality for people with disability in the wider 
community.” 
 
The principle that a person who commits a crime due to a mental impairment should not be held 
criminally responsible for their conduct is long-established in our criminal justice system. 
 
The situation of people found to be unfit to stand trial is already governed by the Crimes (Mental 
Impairment and Unfitness to be Tried) Act 1997. The Act allows that, where a crime committed 
resulted from a mental impairment, individuals can be diverted away from prison and into treatment 
and supervision. The mental impairment is often a mental illness, intellectual disability, autism 
spectrum disorder or dementia. The court can place a person on a custodial or non-custodial 
supervision order, based on the risk the court assesses the person to be to themselves or others. 
Supervision orders operate outside the criminal justice system and are not a sentence. The 
supervision orders are indefinite. A supervision order can only be ended by the court determining 
that doing so would not risk harm to the person on the order or anyone else. 
 
Under the existing Act, it can be difficult for a person on a supervision order to access the support 
they need to integrate into the community and gradually exit the supervision system. The lack of 
support can have significant adverse consequences for rehabilitation and recovery. As a result, a 
person will often remain under custodial supervision for longer than any period of imprisonment 
they would have received through normal criminal justice processes. 
 
The Victorian Office of Public Advocate reported a case where two individuals were brought to 
court for having jointly committed an offence. The first person pleaded guilty and was sentenced to 
six months in prison. The second person was found unfit to stand trial and was subject to a 
custodial supervision order that saw them detained for much longer than six months. 
 
People on custodial supervision orders can currently be held in general prisons where there are no 
mental health support facilities available. For example, the Office of Public Advocate reported on a 
man subjected to a custodial supervision order that resulted in him spending six years in prison. He 
had limited opportunities for therapeutic engagement and support while in prison. 
 
Unfortunately, data is not kept by the Victorian Government on how many people are on custodial 
supervision orders at any time. 
 
The Victorian Law Reform Commission reviewed the Act in 2014. It made several 
recommendations to improve the fairness of the Act. At that time, there were 146 people detained 
under custodial supervision orders. Around 65% of those people had a primary diagnosis of 
schizophrenia.  
 
The UN Committee for the Convention on the Rights of People with Disabilities has also formally 
asked Australia twice now to address situations where people with mental impairments can be 
subject to indefinite detention. 
 



 
The Victorian Ombudsman reported on the case of ‘Rebecca’ in October 2018. The Ombudsman 
described it as the “saddest case I have investigated in my time as Ombudsman.” ‘Rebecca’ (not 
her real name) was a 39-year-old woman who spent over 18 months in prison, starting in 2016. 
She was locked in her cell for up to 23 hours a day. She would scream in distress for hours on end. 
She had been charged with breaching an intervention order taken out by her family (who could not 
cope with her behaviour) and resisting police. She was found unfit to stand trial. She remained in 
prison because there was nowhere else for her to be sent. The judge in her case said she might 
have spent a month in prison had she been allowed to plead guilty and been sentenced. 
 
Rebecca had been homeless before going to prison. In mid-2015, the Magistrates' Court had 
issued family violence intervention orders that prevented Rebecca from going within 200 m of the 
family home. It appears she failed to understand the orders and repeatedly breached them. As a 
result, she was sent to prison five times in nine months. She was not provided with stable housing 
after each stay in prison. After the second stay in prison, she was given two nights' crisis 
accommodation in a hotel. After her third stay in prison, she was released with no housing and 
given Myki tickets. 
 
The Ombudsman found despite the care of individual prison officers and staff, her condition 
deteriorated markedly as a result of her 18 months in solitary confinement that resulted from her 
fifth stay in prison.  
 
In response to the recommendations of the Victorian Law Reform Commission and the 
investigation into the case of Rebecca by the Victorian Ombudsman, the Victorian Government 
introduced the Crimes (Mental Impairment and Unfitness to be Tried) Amendment Bill 2020 to 
Parliament on 18 March 2020. The Bill would introduce several reforms recommended by the 
Commission. However, the Government has failed to proceed with getting their Bill passed by the 
Parliament. The Synod has attempted to meet with the Government to express its support for the 
Bill. However, it has rejected the request for such a meeting. 
 
The Bill would bring a significant increase in the level of scrutiny of a person's treatment and 
discharge. The Bill would also allow for less-restrictive arrangements to be available under the 
Mental Health Act 2014 and the Disability Act 2006.   
 
There is a need to encourage the Victorian Government to proceed with their Bill and see it passed 
through the Parliament. They are likely to have the numbers to see the Bill passed if they move to 
have it voted on in the Parliament. 
   
What You Can Do 
Write polite and respectful letters to: 
The Hon. Jaclyn Symes MP  
Attorney-General 
Level 26, 121 Exhibition Street 
Melbourne, Victoria 3000 
 
Salutation: Dear Attorney-General 

The Hon. Daniel Andrews, MP 
The Premier of Victoria  
1 Treasury Place  
Melbourne Victoria 3002 
 
Salutation: Dear Premier 

 
Points to make in your letters: 
• Express concern that people found to be mentally unfit to stand trial in Victoria can find 

themselves imprisoned for far longer than if they were permitted to plead guilty. Further, there is 
the risk that they will not be able to obtain treatment for their mental health problems in prison, 
and that their mental health problems may worsen in prison. 

• Welcome that the Victorian Government has developed the Crimes (Mental Impairment and 
Unfitness to be Tried) Amendment Bill 2020 to implement some of the reforms recommended by 
the Victorian Law Reform Commission in 2014. 

• Ask that the Victorian Government proceed urgently with the passage of the Crimes (Mental 
Impairment and Unfitness to be Tried) Amendment Bill 2020 through the Victorian Parliament. 


